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Figure 1: Location map with the Site highlighted in yellow.  ©  SIX Maps

1. INTRODUCTION

Nexus Environmental Planning Pty Ltd has been requested by United Muslims Australia (UMA) to prepare a
Statement of Environmental Effects (SEE) to accompany a Section 4.56 (s.4.56) application to Canterbury Bankstown
Council (Council) to modify Development Consent No.893/2020 at Nos.15-19 Enterprise Avenue, Padstow (the Site)
which was approved in NSW Land and Environment Court Proceeding No.2021/362101.

The location of the Site is shown in Figure 1.

2. THE SITE

The Site has an area of 8,001.3m2 and is legally defined as:

Lot 1, DP 632135 and Lots 19 & 20, DP 220041
Nos.15-19 Enterprise Avenue
PADSTOW

Nexus Environmental Planning Pty Ltd
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Figure 2: Extract from an aerial photograph with the Site outlined in red.  © NearMap

Figure 3: Cadastral map with the Site highlighted in yellow.  ©  SIX Maps

An extract from an aerial photograph of the Site prior to development consent No.893/2020 is at Figure 2.

A cadastral map is at Figure 3.
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3. THE APPROVED DEVELOPMENT

By Notice of Determination dated 14 September 2022, the Land and Environment Court granted development
consent to Development Application No.893/2022 being for:

Alterations and additions to the existing community facility and construction of a mixed use development
including a place of public worship with ancillary facilities, food and drink premises, and basement car
parking.

A copy of the Judgement of the Land and Environment Court is at Attachment 1.

The approved development is a "mixed use development" which is defined in the Bankstown Local Environmental
Plan 2015 (LEP 2015) as:

mixed use development means a building or place comprising 2 or more different land uses.

The land uses which make up the approved Mixed Use Development are:

• A Place of Public Worship.

• A Community Facility.

• A Food and Drink Premises.

The above land uses are defined in LEP 2015 as:

place of public worship means a building or place used for the purpose of religious worship by a
congregation or religious group, whether or not the building or place is also used for counselling, social
events, instruction or religious training.

community facility means a building or place:

(a) owned or controlled by a public authority or non-profit community organisation, and

(b) used for the physical, social, cultural or intellectual development or welfare of the community,

but does not include an educational establishment, hospital, retail premises, place of public worship or
residential accommodation.

food and drink premises means premises that are used for the preparation and retail sale of food or drink
(or both) for immediate consumption on or off the premises, and includes any of the following:

(a) a restaurant or café,

Nexus Environmental Planning Pty Ltd
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(b) take away food and drink premises,

(c) a pub,

(d) a small bar.

Plans of the approved development have been prepared by Ghazi Al Ali Architect Pty Ltd, reduced copies of which
are at Attachment 2.

Having regard to the plans of the approved development, the development comprises the following:

Place of Public Worship A Mosque to cater for members of the UMA community.

Community Facility A Community Facility to service the physical, social, cultural and intellectual
development and welfare of the community.

Food and Drink Premises A cafe/restaurant.

3.1 Place of Public Worship

The approved Place of Public Worship comprises:

• Ground level prayer hall for men and associated facilities catering for 416 worshippers plus 1 Imam.

• Mezzanine prayer hall for women and associated facilities catering for 93 worshippers plus child
care facilities for those attending prayer sessions.

• Basement level car parking over two (2) levels for 309 vehicles to be utilised by all proposed
facilities.

3.2 Community Facility

The approved Community Facility comprises:

• the men’s gym area at ground floor level.

• the Indoor Activity Area.

• the café area.

• the women's gym and associated facilities.

Nexus Environmental Planning Pty Ltd
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In addition to the above , there is an approved building comprising of the following:

• ground floor Lecture Hall 1, Offices, Multi-media Room, Female Facilities.

• level 1 Lecture Hall 2, Classrooms 1-8, Male and Female Facilities, Sitting Area with Indoor
Landscaping and boardrooms/offices.

• level 2 Lecture Hall 3, Classrooms 1-8, Male Facilities.

3.3 Food and Drink Premises

The approved Food and Drink Premises is a Café / Restaurant and is ancillary to the use of the both the Place of
Public Worship and the Community Facility and does not service the general public.

4. Proposed Modification

It is proposed to modify Development Consent No.893/2020 by encompassing minor changes which have been
detected as necessary during the preparation of Construction Certificate plans for the approved development.

The proposed modifications, shown as numbers in red on the proposed modification plans at Attachment 3, are:

Basement 02 (Approved DWG No.DA A1201,dated 22/06/22)

01 Updated service room layout, fire stair readjusted.

02 Substation location indicated, basement profile adjusted.

03 Inclusion of Electrical Communication Room.

Basement 01 (Approved DWG No.DA A1202,dated 22/06/22)

04 Basement profile updated, cavity space on Basement 01 level indicated.

05 Upgraded substation location indicated.

06 Old substation to be removed, additional landscaping provided.

Ground Floor Plan (Approved DWG No.DA A1203,dated 22/06/22)

07 Ground floor male bathroom and ablution area layout updated.

Nexus Environmental Planning Pty Ltd
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08 Audio/Visual control room provided adjacent to office 01.

a. Accessible toilet location shifted to the right.

b. Mechanical fan room and mechanical services room provided adjacent to Fire Stair 06.

09 Provision of service cupboards and risers as per CC coordination.

10 Stage in Lecture Hall 01 removed.

a. Provision of a Mechanical Plant Room and Storage room for the lecture hall.

11 Provision of 3 x Mechanical Chillers to the west boundary of the site.

a. Landscape reduced.

Roof (Approved DWG No.DA A1206, dated 22/06/22)

12 Lift Overrun Removed.

13 Provision of Access Hatch to roof, roof updated.

Elevations (Approved DWG Nos.DA 1301 - DA 1308, dated 22/06/22)

14 Materials updated accordingly.

a. Screens indicated as golden or similar.

b. Limestone or similar colour updated.

Condition 1 of the approved development states:

1. Approved Development.

1.1. Development must be carried out in accordance with the following approved plans, except
where the conditions of this consent expressly require otherwise.

A Table of approved plans is included in Condition 1.

To give effects to the proposed modifications, it will be required to modify Condition No.1 by substituting above
mentioned modified plans into the Table to Condition.

5. Environmental Impact of Modified Development

Nexus Environmental Planning Pty Ltd
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Pursuant to Section 4.56 of the Environmental Planning and Assessment Act 1979:

4.56 Modification by consent authorities of consents granted by the Court(cf previous s 96AA)

(1) A consent authority may, on application being made by the applicant or any other person
entitled to act on a consent granted by the Court and subject to and in accordance with the
regulations, modify the development consent if—

(a) it is satisfied that the development to which the consent as modified relates is
substantially the same development as the development for which the consent was
originally granted and before that consent as originally granted was modified (if
at all), and

(b) it has notified the application in accordance with—

(i) the regulations, if the regulations so require, and

(ii) a development control plan, if the consent authority is a council that has
made a development control plan that requires the notification or
advertising of applications for modification of a development consent, and

(c) it has notified, or made reasonable attempts to notify, each person who made a
submission in respect of the relevant development application of the proposed
modification by sending written notice to the last address known to the consent
authority of the objector or other person, and

(d) it has considered any submissions made concerning the proposed modification
within any period prescribed by the regulations or provided by the development
control plan, as the case may be.

(1A) In determining an application for modification of a consent under this section, the consent
authority must take into consideration such of the matters referred to in section 4.15(1) as
are of relevance to the development the subject of the application. The consent authority
must also take into consideration the reasons given by the consent authority for the grant
of the consent that is sought to be modified.

(1B)   (Repealed)

(1C) The modification of a development consent in accordance with this section is taken not to
be the granting of development consent under this Part, but a reference in this or any other
Act to a development consent includes a reference to a development consent as so
modified.

(2) After determining an application for modification of a consent under this section, the
consent authority must send a notice of its determination to each person who made a
submission in respect of the application for modification.

Nexus Environmental Planning Pty Ltd
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(3) The regulations may make provision for or with respect to the following—

(a) the period after which a consent authority, that has not determined an application
under this section, is taken to have determined the application by refusing consent,

(b) the effect of any such deemed determination on the power of a consent authority
to determine any such application,

(c) the effect of a subsequent determination on the power of a consent authority on
any appeal sought under this Act.

(4) (Repealed)

Sub-clause 4.56(1A) states:

In determining an application for modification of a consent under this section, the consent authority must
take into consideration such of the matters referred to in section 4.15(1) as are of relevance to the
development the subject of the application. The consent authority must also take into consideration the
reasons given by the consent authority for the grant of the consent that is sought to be modified.

This section provides an analysis of the proposed modification in terms of its impact on the environment.  Specific
reference is made to the relevant heads of consideration contained in Section 4.15 of the Environmental Planning
and Assessment Act 1979.  The relevant Section 4.15 head is shown in italics with comments as appropriate.

Section 4.15(1)(a)(i) (a) the provisions of:-

(i) any environmental planning instrument.

5.1 State Environmental Planning Policy (Resilience and Hazards) 2021

Chapter 3 of State Environmental Planning Policy (Resilience and Hazards) 2021 (SEPP Resilience and Hazards)
aims:

(a) to amend the definitions of hazardous and offensive industries where used in environmental
planning instruments, and

(b) to render ineffective a provision of any environmental planning instrument that prohibits
development for the purpose of a storage facility on the ground that the facility is hazardous or
offensive if it is not a hazardous or offensive storage establishment as defined in this Chapter, and

(c) to require development consent for hazardous or offensive development proposed to be carried out
in the Western Division, and

Nexus Environmental Planning Pty Ltd
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(d) to ensure that in determining whether a development is a hazardous or offensive industry, any
measures proposed to be employed to reduce the impact of the development are taken into
account, and

(e) to ensure that in considering any application to carry out potentially hazardous or offensive
development, the consent authority has sufficient information to assess whether the development
is hazardous or offensive and to impose conditions to reduce or minimise any adverse impact, and

(f) to require the advertising of applications to carry out any such development.

A site contamination assessment was prepared as part of the assessment of DA No.893/2020.  The Court assessed
that assessment and concluded:

Consideration has been given as to whether the subject site is contaminated as required by cl 4.6 of the State
Environmental Planning Policy (Resilience and hazards) 2021. Based on the Detailed Site Investigation report
dated 9 August 14/09/2022, and the supplementary contamination report dated April 2019, the site is
suitable for the development.

5.2 Bankstown Local Environmental Plan 2015

The Site is located in the IN2 Light Industrial zone, pursuant to Bankstown Local Environmental Plan 2015 (LEP
2015).

The Court, in its assessment of Development Application No.893/2020, considered the relevant provisions of LEP
2015 and concluded:

The site the subject of the development application is located within the IN2 Light Industrial zone pursuant
to the Bankstown Local Environmental Plan 2015(BLEP), and development for the purposes of a place of
public worship, community facilities and food and drink premises are permitted with development consent.

The proposed development complies with the relevant development standards in the BLEP.

Based on the Geotechnical Investigation Report dated 14 August 2020, I have considered the matters in cl
6.2(3) of the BLEP.

There are no changes to the approved development which would require assessment against those provisions
compared to the approved development.

Section 4.15(1)(a)(ii) (a) the provisions of:

(ii) any proposed instrument.

Nexus Environmental Planning Pty Ltd
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There are no proposed instruments affecting the proposed modification of which the writer is aware.

Section 4.15(1)(a)(iii) (a) the provisions of:

(iii) any development control plan.

Bankstown Development Control Plan 2015 (DCP 2015) applies to the Site.  The assessment of the approved
development was undertaken by the Court against the provisions of DCP 2015.

There would be no parts of the modified development which would offend the provisions of DCP 2015.

Section 4.15(1)(a)(iiia) (a) the provisions of:

(iiia) any planning agreement or draft planning agreement.

There are no planning agreements or draft planning agreements relating to the proposed modification.

Section 4.15(1)(a)(iv) (a) the provisions of:

(iv) the regulations.

There are no specific requirements of the Environmental Planning and Assessment Regulation 2000.

Section 4.15(1)(a)(v) (a) the provisions of:

(v) any coastal management plan.

Not applicable.

Section 4.15(1)(b) (b) the likely impacts of that development, including environmental
impacts on both the natural and built environments, and social
and economic impacts in the locality.

Impacts to the natural and built environment

The proposed modification would have no adverse impact to the natural and built environment.

Nexus Environmental Planning Pty Ltd
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Social Impacts

There would be no social impact resulting from the proposed modification.

Economic Impact

There would be no economic impact associated with the proposed modification.

Section 4.15(1)(c) (c) the suitability of the site for the development.

Not applicable.

Section 4.15(1)(d) (d) any submissions made.

Not applicable.

Section 4.15(1)(e) (e) the public interest.

Implicit to the public interest is the achievement of future built outcomes adequately responding to and respecting
the future desired outcomes expressed in environmental planning instruments and development control plans. 
With regard to the proposed modification, there would be no impact to the public interest.

6. Conclusion

It is proposed to modify Development Consent No.893/2020 by undertaking minor modifications to the approved
plans to reflect required changes to the approved development which were detected in the preparation of the
Construction Certificate plans. 

It has been demonstrated that the proposed modification would have no adverse impact on the environment.

The proposed modification has planning merit and should be approved by the Council.

Nexus Environmental Planning Pty Ltd
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Medium Neutral Citation:

Hearing dates:

Date of orders:

Decision date:

Jurisdiction:

Before:

Decision:

Catchwords:

Legislation Cited:

Ghazi Al Ali Architect Pty Ltd v Canterbury-Bankstown
Council [2022] NSWLEC 1493

Conciliation conference on 31 August 2022

14 September 2022

14 September 2022

Class 1

Gray C

The Court orders that:

APPEAL – development application – alterations and
additions to community facility and place of public worship -
conciliation conference - agreement between the parties

Bankstown Local Environmental Plan 2015 cl 6.2
Environmental Planning and Assessment Act 1979, ss
2.22, 4.15, 4.16, 8.7, Sch 1
Environmental Planning and Assessment Regulation 2000,
cl 55
Land and Environment Court Act 1979, s 34
State Environmental Planning Policy (Resilience and 
Hazards) 2021 cl 4.6 

Land and Environment Court 
New South Wales

(1) The applicant is granted leave to rely upon the updated 
Plan of Management dated 30 August 2022.  

(2) The appeal is upheld.
(3) Development Consent is granted to Development 

Application DA-893/2020 seeking alterations and 
additions to the existing community facility and 
construction of a mixed-use development, including a 
public place of worship with ancillary facilities, food and 
drink premises, and basement car parking at 15-19 
Enterprise Avenue, Padstow subject to the conditions 
contained in Annexure A. 
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Category:

Parties:

Representation:

File Number(s):

Publication restriction:

Principal judgment

Ghazi Al Architect Pty Ltd (Applicant) 
Canterbury-Bankstown Council (Respondent)

Counsel: 
T To (Applicant) 
G Farland (Respondent) 

Solicitors: 
Conomos Legal (Applicant) 
Canterbury-Bankstown Council (Respondent) 

2021/362101

Nil

JUDGMENT

1 COMMISSIONER: These proceedings concern an appeal against the refusal of a
development application for alterations and additions to an existing community facility
and construction of a mixed-use development including a place of public worship, a
community facility and a food and drink premises, with ancillary facilities and basement
carparking at 15-19 Enterprise Avenue, Padstow. The respondent refused the
development application in December 2021. The appeal is lodged pursuant to s 8.7 of
the Environmental Planning and Assessment Act 1979 (EPA Act). In exercising the
functions of the consent authority on the appeal, the Court has the power to determine
the development application pursuant to ss 4.15 and 4.16 of the EPA Act. The final
orders in this appeal, outlined in [11] below, are made as a result of an agreement
between the parties that was reached at a conciliation conference.

2 The Court arranged a conciliation conference under s 34(1) of the Land and
Environment Court Act 1979 (LEC Act) between the parties, which was held on 31
August 2022. I presided over the conciliation conference.

3 At the conciliation conference, an agreement under s 34(3) of the LEC Act was reached
between the parties as to the terms of a decision in the proceedings that was
acceptable to the parties. The agreement was filed on the same date. The agreement
was reached following the lodging of an amended Plan of Management on the NSW
Planning Portal with the agreement of the Council, which amends the development
application pursuant to cl 55(1) of the Environmental Planning and Assessment
Regulation 2000 (EPA Regulation 2000).

4 The amended development application proposes a mixed-use development with:
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A place of public worship comprising a ground level prayer hall for 416
worshippers, a mezzanine level prayer hall for 93 worshippers and basement
level car parking over two levels for 309 vehicles.

A community facility that includes a men’s gym, a women’s gym, an indoor
activity area, lecture halls and associated facilities.

A food and drink premises located on the ground floor that serves only those
who attend the place of public worship or the community facility.

5 The Plan of Management gives direction and guidelines to ensure that the approved
maximum capacity of the facility is complied with and that the use of the car park by
attendees operates in an efficient and safe manner.

6 The decision agreed upon is for the grant of development consent subject to conditions
of consent pursuant to s 4.16(1) of the EPA Act. The signed agreement is supported by
a Statement of Jurisdictional Requirements that sets out the requirements about which
the Court must be satisfied in order to have the power to grant development consent,
and provides an explanation of the resolution of the contentions in the proceedings. I
have considered the contents of the Statement of Jurisdictional Requirements, together
with the documents referred to therein, the Class 1 Application and its attachments, and
the documents that are referred to in condition 1. Based on those documents, I have
considered the matters required to be considered pursuant to s 4.15(1) of the EPA Act.

7 As the presiding Commissioner, I am satisfied that the decision to grant development
consent to the amended application subject to conditions of consent is a decision that
the Court can make in the proper exercise of its functions (this being the test applied by
s 34(3) of the LEC Act). I formed this state of satisfaction as each of the jurisdictional
preconditions identified by the parties is met, for the following reasons:

The site the subject of the development application is located within the IN2 –
Light Industrial zone pursuant to the Bankstown Local Environmental Plan 2015
(BLEP), and development for the purposes of a place of public worship,
community facilities and food and drink premises are permitted with
development consent.

The proposed development complies with the relevant development standards
in the BLEP.

Based on the Geotechnical Investigation Report dated 14 August 2020, I have
considered the matters in cl 6.2(3) of the BLEP.

Consideration has been given as to whether the subject site is contaminated as
required by cl 4.6 of the State Environmental Planning Policy (Resilience and
Hazards) 2021. Based on the Detailed Site Investigation report dated 9 August
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2018 and the supplementary contamination report dated April 2019, the site is
suitable for the development.

The development application was publicly notified in accordance with the
community consultation requirements of s 2.22 and Sch 1 of the EPA Act, and I
have considered the issues raised in the submissions received in response to
the notification.

8 Having reached the state of satisfaction that the decision is one that the Court could
make in the exercise of its functions, s 34(3)(a) of the LEC Act requires me to “dispose
of the proceedings in accordance with the decision”. The LEC Act also requires me to
“set out in writing the terms of the decision” (s 34(3)(b)).

9 In making the orders to give effect to the agreement between the parties, I was not
required to make, and have not made, any assessment of the merits of the
development application against the discretionary matters that arise pursuant to an
assessment under s 4.15 of the EPA Act.

10 The Court notes:

(1) Canterbury-Bankstown Council, the respondent, as the relevant consent
authority has agreed, under clause 55(1) of the Environmental Planning and
Assessment Regulation 2000, to the applicant amending the development
application DA number DA-893/2020 filed with the court on 21 December 2021,
by the inclusion of an updated plan of management dated 30 August 2022.

(2) The applicant uploaded the updated plan of management onto the NSW
Planning Portal on 30 August 2022.   

(3) The applicant filed the amended application with the court on 1 September
2022.

11 The Court orders that:

(1) The applicant is granted leave to rely upon the updated Plan of Management
dated 30 August 2022.

(2) The appeal is upheld.

(3) Development Consent is granted to Development Application DA-893/2020
seeking alterations and additions to the existing community facility and
construction of a mixed-use development, including a public place of worship
with ancillary facilities, food and drink premises, and basement car parking at
15-19 Enterprise Avenue, Padstow subject to the conditions contained in
Annexure A.

……………………….
Joanne Gray
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Commissioner of the Court

**********

Annexure A 

DISCLAIMER - Every effort has been made to comply with suppression orders or statutory provisions
prohibiting publication that may apply to this judgment or decision. The onus remains on any person
using material in the judgment or decision to ensure that the intended use of that material does not
breach any such order or provision. Further enquiries may be directed to the Registry of the Court or
Tribunal in which it was generated.

Decision last updated: 14 September 2022

https://www.caselaw.nsw.gov.au/asset/1833a320d5ebfb16eda86f2e.pdf
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